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ncreasingly, employment litigation involves the use of expert
witnesses. Some of the different
types of expert witnesses used
were explained in the November 2015 issue of The Advocate
by April Linscott.' This article advances Linscott's line of thought by
expanding on the various types of
experts, how they support each other, and how they can help build an
effective plaintiff or defense case. In
planning appropriate expert witness
testimony in an employment law
case, attorneys must consider:
* The different types of employment litigation attorneys available
* The facts of the particular case
* The rise in acceptance of employment practices and vocational
experts
The elements of each claim or
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* The type of evidence available to
support expert testimony
* How experts can complement
each other
* The ethical considerations of using experts
Each of these topics will be explored further to give a broad view
of attorneys' utilization of expert
witnesses, especially in employment
law.
Expert witnesses are important
in assessing liability and damages
in employment claims. In some areas of expertise, the standards for
assessment, the type of knowledge
required, and the role of the expert is
clearly defined. In other types of expertise, these issues are not as clearly
defined, but are emerging. As an example of how experts can be used
in employment cases, we discuss
two types of experts (employment
practices and vocational), how their

respective areas of specialty have developed, and how their expertise can
complement and enrich aspects of
the attorney's story and strategy.
Consider the facts of the case
In determining what types of experts will enhance the case, consider
the facts and whether each potential
expert will help explain to the jury
the client's actions/position. Idaho
Rule of Evidence 702 requires that
the scientific, technical, or other specialized knowledge of an expert "will
assist the trier of fact to understand
the evidence or determine a fact in
Those who serve as experts
issue .
must be qualified by "knowledge,
skill, experience, training, or education" to offer an opinion.
For employment experts, the rise
of the human resource profession,
and the advent of a host of employ-

ment practices imposed by employment law directives, has given rise
to a need to explain the intricacies
of the employer response to the
most common employment dilemmas. For example, where there is a
complaint of workplace harassment,
the employment practices expert
can examine internal policies and
opine on their effectiveness, assess
the employer's response, examine
the effectiveness of the investigation
conducted internally, and provide
insight into how employers resolve
such complaints.
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The vocational expert can opine
on the liability and damages aspects
of cases. For causation, the vocational
expert could examine the workplace,
sometimes by performing an onsite
position analysis or reviewing documents specific to the job requirements, and matching that data to
the plaintiff, opine as to the required
job tasks, or examine accommodations that were or could have been
considered.
On the damages side of the case,
the vocational expert examines the
individual and then compares the
results of the assessment with the
requirements of jobs, either with the
employer in question or within the
occupation or relevant labor market. The vocational expert could also
discuss how the plaintiff's skills and
vocational functioning are relevant,
any mitigating actions the plaintiff
could perform, and the impact of
those actions on the plaintiff's employability or placeability currently
or over the worklife.
The rise of vocational experts
In considering whether to retain
an expert in an employment case,
the attorney should consider the
benefits, but also anticipate potential barriers or challenges to specific
kinds of expert witness. Some attorneys and judges may be unfamiliar
with the use of employment experts,
and the attorney may need to educate others about the availability
and appropriateness of the selected
experts.
One concern is whether the expert will opine on legal issues. Rule
704 allows an expert to testify about
an ultimate issue, but care must be
taken to ensure that the expected
testimony does not cross over into
something that should best be addressed in jury instructions. There
is a sense of resistance in the acceptance of expert testimony when the
area of expertise is considered "new"
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Employment practices experts
are likely the most recent development in the employment litigation
experts. The rise of regulation, and
development of associated human
resource practice and standards, led
to certain required management
practices. Employment practices experts develop knowledge in these
various practices, and can opine
whether the employer followed or
failed to follow the proper procedures or best practices.

expert is verifying credentials in an
area of human resources practice.
An example of a credential is
the Senior Professional in Human
Resources through HR Certification Institute6 or the Society of Human Resource Management Senior
Certified Professional certification
through Society for Human Resource Management.7 The knowledge and competencies required for
the latter certification is extensive
and sets a high professional standard.' Both certifications assure that
the expert has the type of knowledge
and skill to overcome objections under Rule 702, and also assure that the
expert will understand other areas of
Employment practices experts
expertise (e.g., social science, vocadevelop knowledge in these
tional) and the complementarity to
various practices, and can opine
another expert's opinions.
whether the employer followed
Although employment practices
or failed to follow the proper
experts are recent as a forensic specialty, vocational experts have been
procedures or best practices.
testifying in different forms of litigation for nearly a century.' In the
advent of Social Security case law
in the early 1960s, the use of vocational experts spread dramatically
across all types of litigation, including employment law cases. As the forensic subspecialty professionalized,
formal structures began to develop
In the 1990s, there was a rise in
for assessment, research, and prethe types of social science experts
sentation of opinions. For example,
who could speak to common pat- over the last four decades, there have
terns of responses to harassment been 20 published models of how
and discrimination (complainant, to perform forensic vocational resupervisor, workgroup response). habilitation evaluations, 0 as well as
With this new type of expert, there literature as to the specific issues for
has been increased attention to the vocational experts to consider in emstandards that will be used to assess ployment law cases."
the actions taken by the employer,
Today, most vocational experts
and the knowledge and proficiency come from the specialties of rehabilof the expert in those areas.
itation counseling or rehabilitation
The attorney should assure that psychology and are credentialed as
the expert will be speaking from the Certified Rehabilitation Counselperspective of knowledge of indus- ors through the only rehabilitation
try standards, and applications of ac- counseling certification body in the
cepted principles of human resourc- world, the Commission on Rehabilies or other social science discipline. tation Counselor Certification, or as
One method of ascertaining the ex- a Fellow or Diplomate by the Ameripertise of an employment practices can Board of Vocational Experts. For

nearly 25 years, the minimum educational requirement for credentialing
has been a master's degree.

EVIDENCE

PRIMARY

SECONDARY

(Expert Collects)

(Others Collect, Used by Expert)

Interviews (e.g., structured, semi-structured, unstructured, group)

Documentation (e.g., employee file, medical records, income taxes, evidence- based
peer-reviewed articles)

Observation (e.g., testing, research studies
To determine how to weave toperformed for case, behavioral analysis)
gether expert testimony, the attorParticipant-Observation (e.g., observations
ney must understand the elements
with
expert as participant, such a position
of proof of a claim. For example, if
analysis)
the attorney is defending a claim of
failure to accommodate under the
ADA, understanding the interactive be given to the categories of eviprocess required in accommodating dence available, and the evidence
disabilities in the workplace is essen- experts could rely upon to enhance
tial to comprehending how employ- the case presentation. Barros-Bailey
ment policies contribute to a de- developed a simple chart, based on
fense of such cases. This knowledge case study research methods, of the
is pivotal to grasping the types of various types of evidence used by expossible accommodations that were perts:1
available and offered given the plaintiff's physical, mental, or cognitive Evidence for all types of experts
function as defined under the ADA.
In deciding what types of exSuch a case might require engaging
an employment practices and a vo- perts to use, determine the types of
cational expert as members of the evidence each expert needs to rely
upon and how that evidence exists
forensic expert team.
If the attorney is defending a or needs to be collected for the case.
complaint of constructive discharge For example, a vocational expert may
based on supervisory harassment, need to interview and observe the
the attorney must prove to the jury plaintiff (primary evidence) while
that the employer took reasonable an employment practices expert
care to prevent (human resource may be able to rely upon deposition
practices to prevent harassment) and testimony (secondary evidence) for
correct promptly (human resource information needed for the opinion.
The evidence the expert relies
practices to promptly and thoroughly investigate and apply corrective upon must be identified as someaction) the complaint of harassment. thing that the expert has become
That proof may require an employ- personally aware of, or which is perment practices expert to explain the sonally observed. Idaho Rule of Evistandards for these common types dence 703 does not require that the
of employment actions. The plain- evidence the expert relies upon be
tiff may require a social scientist or admissible if it is of a type "reasonpsychologist to speak to common re- ably relied upon by experts in the
sponses to harassment, to justify the particular field"
plaintiff's need to resign.
How will the experts
hat types of evidence
are
availa
f evder(complement each other

Archival (e.g., raw data from EEOC, Census,

Understand the elements
of the claim or defense

to support expert testimony?
In considering how to weave together the various types of experts
needed in a case, attention should

Next, consider the correlation
and complementarity of retained experts, and how their testimony will
build upon and enhance the testi-

private sources)
Physical artifacts (e.g., durable medical
equipment, bullets, product produced or
in question)

mony of the members of the expert
team.
For example, an employment
practices expert will rely upon behavioral experts, social scientists,
and other types of bias or cultural
experts. The true employment practices expert provides a foundation
for the psychologist to opine on
emotional harm, and, in turn, for
the statistician to opine upon the
impact of policies and practices affected statistically. The employment
practices expert who opines on employer policies and the interactive
process in an ADA case relies upon a
vocational expert's evaluation of the
potential accommodations and level
of disability; in turn, the vocational
expert provides the foundation for
the psychologist to speak about the
psychological impact of the job accommodation.
eaving together experts

in employment cases
Based on this discussion, in
thinking about expert witnesses in
a current or next employment case,
consider these questions:
* Do you understand the facts of your
case, and areas where an expert might
help the jury to better understand the
employee or employer response?
* Do you understand each potential
expert's role, scope, and the boundaries and overlap of each discipline?
* Have you examined how each expert can complement and enhance
the work of others in telling your client's story?
The Advocate * May 2017

39

* Are you assured that the use and
development of expert witness testimony in your case, with your facts,
will meet the admissibility and ethical standards?
Once, this analysis is complete,
you are ready to construct the expert
testimony strategy needed in the
case. 3
One last word: Ethics!
Attornevs should be familiar
with the 2011 American Bar Association (ABA) Litigation Section's
Standards of Conduct for Experts Retained by Lawyers which, while not
formally adopted by the general assembly of the ABA, provide excellent guidelines for ethical retention
of experts.
The five areas of the
Standards included in the code are:
1) Integrity and Professionalism; 2)
Competency; 3) Confidentiality; 4)
Conflict of Interest and Disclosure;
and, 5) Contingency Compensation of Experts in Litigated Matters.
While very little has been published
about this code,'1 6 it serves as another

screener for the attorney to measure
the value and worth of the expert's
inclusion on the expert team.
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